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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR: TEZPUR 

 

C. R. Case No. 294 of 2011 

Under section 447/427/506 r/w 34 of I.P.C 

 

    Diluwar Hussain 

     –Vs–  

1. Md. Sahibur Rahman  

2. Md. Abdul Malek 

3. Md. Sahjamal Haque 

4. Md. Manowar Hussain 

5. Md. Diluar Hussain 

6. Md. Saleh Ahmed 

7. Md. TajmahalHaque 

8. Must. Anowara Begum 

 

    ...Accused Persons 

 

Present 

Smt. Neha Saikia, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur 

 

 

Evidence recorded on: 03.07.2015,  

Argument heard on: 11.05.2017 & 22.09.2017 

Judgment delivered on: 04.10.2017 

For the Complainant: Sri Ajoy Kumar Paul &Ors, Ld. Advocates  

For the Accused Persons: Moinul Islam, Ld. Advocate  
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J U D G M E N T 

 
1. BRIEF FACTS OF THE CASE: The instant complaint had been filed by 

the complainant Md. Diluwar Hussain against the accused persons named in the 

complainant petition, stating, inter-alia that the accused persons on 17.08.2011 

at about 10:30 AM had formed an unlawful assembly armed with dao, lathi, 

spear etc. and in pursuance of the common object of the said unlawful assembly, 

illegally entered inside the land of the complainant and disrupted the labourers 

employed by the complainant and restrained them from carrying on the 

construction activities of the house that had been undergoing and also tried to 

assault the labourers. The matter was reported to the complainant and the 

complainant then went to the place of occurrence and asked the accused 

persons about the said matter but the accused persons uttered abusive language 

to the complainant and his family members and also intimidated them by saying 

that if he enters in the land then he would be killed along with his family 

members and by saying this the accused persons also damaged the building 

materials/construction materials as accumulated by the complainant for the 

purpose of constructing the house. It is stated that in this regard the 

complainant had filed a case before the O/C, Sootea PS but the said case was 

submitted by the police as a NON FIR case reporting that the dispute between 

the parties was of civil nature. It is alleged by the complainant that the police 

had tried to deprive the complainant of his lawful rights to the property as 

described in the complaint petition and hence he has filed this instant complaint 

before this Court. 

 

2. The Hon’ble Chief Judicial Magistrate, Tezpur made over the case to this 

Court for trial and accordingly cognizance of this case was taken, and the 

accused persons were summoned to face trial. The evidence before charge of 

the complainant and his witnesses were recorded and upon finding sufficient 

materials the formal charge under sections 447/427/506 r/w 34 of IPC was 

framed against the accused persons namely Md. Sahibur Rahman, Md. Abdul 

Malek, Md. Sahjamal Haque, Md. Monowar Hussain, Md. Diluar Hussain, Md. 

Saleh Ahmed, Md. Tejmahal Haque and Musstt. Anowara Begum and the said 
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charges were read over and explained to the accused persons to which they had 

pleaded not guilty and claimed to be tried.  

 

3. The complainant side in order to prove its case against the accused 

persons adduced evidence of as many as four witnesses i.e. Md. Dilowar Hussain 

who was examined as PW 1, Md. Muksed Ali as PW 2, Giasuddin as PW 3 and 

Md. Jamir Ali as PW 4. The statement of the accused persons were recorded 

under Section 313 of CrPC. The accused persons denied of committing the 

alleged offence and also did not adduce any evidence and stated that they are 

innocent and the complainant lodged this false case against them.  

 

4. POINTS FOR DETERMINATION: Upon the case set up by the 

prosecution, I have framed the following points for determination in this case in 

order to arrive at a definite finding as regards the matter in dispute: 

 

(i.) Whether the accused persons, on 17.08.2011 at about 10:30 

AM, in furtherance of their common intention, entered into or 

upon the property in the possession of the complainant 

namely, Diluwar Hussain, with intention to commit an offence 

or to intimidate or insult or annoy the complainant and 

thereby committed an offence punishable under Sec. 447 IPC 

read with Sec. 34 IPC? 

 

(ii.) Whether the accused persons on the relevant date in 

furtherance of their common intention committed mischief by 

causing wrongful loss or damage to the property of the 

complainant for the purpose of constructing a house valued at 

more than Rs. 50, and thereby committed an offence 

punishable under Sec. 427 IPC read with Sec. 34 IPC?  

 

(iii.) Whether the accused persons on the aforesaid day and time, 

in furtherance of their common intention, committed criminal 

intimidation by threatening the complainant with injury to his 
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person with intent to cause alarm to him and thereby 

committed an offence punishable under Sec. 506 IPC read 

with Sec. 34 IPC? 

 

E   V  I  D  E  N  C  E: 

5. PW 1, Md. Dilowar Hussain is the complainant of this case. He stated 

in his evidence in chief whatever he had already stated in his complaint petition. 

The complainant’s version as per his evidence in chief is that on the date of the 

alleged incident he was on duty in his school and at about 10:30 AM he was 

informed over telephone about the alleged occurrence that the accused persons 

had been wrongfully restraining the labourers who were employed by him for 

constructing a house over his land. Thereafter, the complainant along with his 

colleague and 2-4 other local village people reached the disputed land and saw 

that the accused person Saleh Ahmed was sitting over the roof of his under 

construction house and was trying to cut and damage the thatched roof of the 

house with a Dao that was under construction and the rest of the accused 

persons were cutting the bamboo accumulated for the said purpose and they 

also threatened me of dire consequences if the complainant obstructs them. 

Police was informed and when the police reached the place of occurrence the 

accused persons left that place except Sahibur Rahman. In this regard the 

complainant stated that police had submitted report of the said occurrence as 

Non FIR case and had forwarded the same to the Executive Magistrate for 

necessary order vide No. 64/11 reporting that the dispute between the parties 

was of civil nature. However, vide Title Suit No. 64/11, decree was passed in 

favour of the complainant that the land belongs to the complainant. 

 

6. In his cross examination, PW 1 stated that he does not know whether the 

decree had been passed ex-parte in his favour in the suit. He also stated that he 

had no knowledge whether any appeal had been filed in respect of the said land 

dispute case. The complainant denied the suggestion that his worker illegally 

entered inside the boundary of Sahibur Rahman and tried to make illegal 

construction. He also denied that on 17/08/2011 Sahibur Rahman attended the 
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court in connection to the case filed by him u/s 107 CRPC.  PW 1 also denied 

that in the absence of Sahibur Rahman, the worker engaged by the complainant 

illegally entered into his boundary and tried to construct a new house and for 

this reason a case had been lodged against him by the wife of Sahibur Rahman 

and he had to stay a night in the lock up at Sootea Thana. He stated that when 

he returned from school he saw Saleh Ahmed was trying to cut and damage the 

thatched roof of the house with a Dao that was under construction and the rest 

of the accused persons were cutting the bamboo accumulated for the said 

purpose. The complainant admitted that he had filed a case against the accused 

persons earlier in regard to Pulse (Rahar Dal) cultivation and the accused 

persons had also filed a case against them. He denied that the case against the 

accused persons is not lodged falsely for having any grudge against them in 

connection to any land dispute. 

 

7. PW 2, Md. Muksed Ali stated that he was working as a mason in the 

house of the complainant on the relevant date and at about 10:30 AM. The 

complainant asked him to bring labourers as he will raise another new house 

near his old house and for this he had employed labourers and they had started 

to work in the said land belonging to the complainant. Thereafter, when the PW 

2 went to the said land belonging to the complainant and started to work for 

construction of the house, then the accused Anuwara Begum whose house was 

situated nearby started to pelt stones over the workers and the rest of the 

accused persons Dilo, Sahibur, Mano and others reached there with instruments 

such as dao, lathi etc in their hands and tried to assault the labourers who were 

employed by the complainant at the relevant time when they were working 

there. He further stated that he and his labourers in order to save themselves 

had taken shelter in the house of the complainant and the accused persons had 

in the meantime damaged the construction materials accumulated for the 

purpose of constructing the house and had also cut the thatched roof of the 

house under construction. Later the complainant along with other persons 

arrived at the place of occurrence. 
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8. In his cross examination, PW 2 stated that the complainant is not his 

friend. He stated that the distance between his house and the place of 

occurrence is almost 1 ½ km. He denied the suggestion that he was not present 

at the place of occurrence on the date of alleged incident. He stated that wife of 

Sahibur Rahman, Anowara Begum pelted stones at him and his workers and 

other accused persons damaged the construction materials. He stated that at the 

place of occurrence Sahibur Rahman was present. He admitted that there is a 

dispute over the land where the complainant was constructing the house 

between both the parties. He admitted that he does not know whether wife of 

Sahibur Rahman lodged any case against the complainant. He denied the 

suggestion that no incident had happened as alleged.   

 

9. PW 3, Md. Giyasuddin is one of the labourers that were engaged by 

the complainant on the relevant day to work for him. The said witness stated in 

his evidence in chief that on the date of alleged incident at about 10-10:30 AM 

he was working under the complainant as a labour on daily wage system and 

they were about 5-6 labourers who were working in the land for construction of 

the house as employed by the complainant and thereafter the accused persons 

arrived at the place of occurrence and with the help of the dao, lathi etc as 

brought by the accused persons they had damaged the thatched roof, wooden 

and bamboo pillars kept there by cutting the same to pieces.  

 

10. In his cross examination, PW 3 stated that when the accused persons 

arrived at the place of occurrence and had damaged the pillars and roof of the 

house belonging to the complainant and had also taken away those articles, till 

then the complainant had not reached there. He stated that the distance 

between his house and the place of occurrence is almost 1 ½ km. He denied the 

suggestion that no incident had happened as alleged.  

 

11. PW 4, Md Jamir Ali is another witness who also stated that on the date 

of alleged incident at about 10-10:30 AM when he was in his house when the 

complainant came from his school and told him that he had employed labourers 

for constructing a house over the land belonging to the complainant. He 
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requested PW 4 to go to the construction site and thereafter when PW 4 went to 

the place, he could see that labourers had been working in the said land for 

constructing a house. He further stated that accused Sahibur Rahman had 

restrained the workers from constructing the said house and thereby the workers 

left the work and went away.  

 

12. In his cross examination, the said witness stated that besides Sahibur 

there was no other accused person or any local people present near the place of 

occurrence and the complainant was also not there. He stated that the labourers 

employed by the complainant had stated that Sahibur had restrained them from 

doing the construction work over the disputed land. He denied the suggestion 

that at the time of alleged incident accused Sahibur was not present there at the 

place of occurrence.   

 

13. Besides these four PWs the complainant did not adduce evidence of 

further PWs. The complainant did not exhibit any documents as well.  

 

A  R  G  U  M  E  N  T  S: 

 
14. I have heard both the parties. I have also perused the case record as a 

whole. The Ld. Adv. for the complainant side has submitted that the complainant 

is successful in establishing his case beyond reasonable doubt and hence, prays 

for convicting the accused persons under appropriate sections of law.  

 

15. The learned Counsel for the accused persons, on the other hand, has 

submitted that the complainant side has miserably failed to prove the guilt of the 

accused persons under the alleged sections of law, beyond reasonable doubt and 

has thereby prayed for acquitting the accused persons.  

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

16. Now, in order to arrive at a just decision of the points framed for 

determination, let me discuss the materials on record and try to arrive at a 
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definite finding. For purpose of convenience, all the points are discussed 

separately. 

 
POINT FOR DETERMINATION NO.1: 

 
17. Scanning the evidence on record it transpires that PW1 who is also the 

complainant of this instant case is in possession of the land where he engaged 

workers to construct a new building. And in order to prove the aforesaid 

allegations against the accused persons the complainant examined six witnesses. 

It is clear that in order to attract the offence u/s-447, I.P.C it is necessary to 

prove that the accused had entered into the property in possession of another 

with intent to commit an offence or to intimidate, insult or annoy any person in 

possession of such property is said to commit ‘criminal trespass’ under Section 

441 of I.P.C. which is punishable under Section 447 of I.P.C.  

 

18. The allegation in this case is that all the accused persons trespassed into 

the house of the complainant, destroyed the construction materials and 

threatened to see his end.  Therefore, prima facie case is made out against the 

accused persons from the evidence of all the PWs and thereby committed the 

offence of criminal trespass punishable under section 447 r/w 34 of IPC. The 

complainant had claimed that the land belonged to him as he had obtained an ex 

parte decree in respect of suit land vide Title Suit No.64/11 but in support of his 

claim he had not submitted any certified copy of the said decree but he was in 

possession of the land where he already has a house and he engaged the 

workers to construct a new building there.  

 

19. The basic ingredients to commit the offence u/s 441 I.P.C are:- Entry into 

or upon property in the possession of another; If such entry is lawful, then 

unlawfully remaining upon such property; Such entry or unlawful remaining must 

be with intent-  

 
a) To commit an offence; or 

b) To intimidate, insult or annoy the person in possession 

of the property. 
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20. It is sufficient if the entry is unauthorized and against the will or without 

the consent of the person in possession of the property. Moreover, it is not 

essential that the person who is in possession of the property should be present 

in the property when the trespass takes place. From the perusal of the evidence 

of the complainant/PW1 and three other PWs, it is seen that the complainant 

was not present in the place of occurrence when the accused stated to damage 

and destroy the construction materials. However when informed, he came along 

with some other village people to the place and thereby witnessed the accused 

persons committing the offence. Even the complainant admitted himself that he 

was at school when the accused persons entered into the place of occurrence 

and started damaging the materials by cutting the bamboos over the roof. 

 

21. Further, it is required to show that such an entry into the land of any 

other person was intentional. The intention may be inferred from the acts of the 

accused, if any, expressing their intention or from the attending circumstances. 

In this instant case, the acts of the accused person mainly Saleh Ahmed who 

was seen trying to cut and damage the thatched roof of the house with a Dao 

that was under construction and the rest of the accused persons were cutting 

the bamboo accumulated for the said purpose. Even when the police reached the 

place of occurrence all the accused persons left that place except Sahibur 

Rahman. All this circumstances clearly indicates their intention to annoy the 

person in possession of the property and also to cause serious damage to the 

construction materials. 

 

22. DECISION: Accordingly, it is found that the basic ingredient to 

constitute the offence, i.e. possession of the complainant over the disputed land 

is found to be established and as such the ingredient to constitute an offence 

u/s-447, IPC is found to be present against all the accused persons except 

Anowara Begum. 
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POINT FOR DETERMINATION NO.2 AND 3 ARE TAKEN UP TOGETHER 

FOR DISCUSSION: 

23. Whoever commits mischief and thereby causes loss or damage to the 

amount of fifty rupees or upwards, shall be punished u/s 427 I.P.C. As regards, 

the offences u/s-427/506/34, IPC is concerned, the same is found well 

established by the evidences of the PWs beyond reasonable doubt against the 

accused persons as the evidences of all the PWs are of corroborative of the 

evidence of each other and it could be established by the prosecution that the 

accused persons had damaged the materials accumulated by the complainant for 

the purpose of constructing a house the value of which was more than Rs. 50/- 

and thereby committed an offence of mischief as punishable under section 427 

IPC, and had criminally intimidated the complainant and his family members and 

thereby committed an offence under section 506 of IPC. 

 

24. Further from the perusal of the evidence of all the PWs, it transpires that 

they have unanimously stated that the accused Shahibur Rahman had created 

obstruction to the waged labourers employed by the complainant and along with 

him other accused persons except Anowara Begum had also caused damaged to 

the bamboo and thatched roof bought by the complainant for purpose of 

construction of the house and had taken away the same.  

 

25. Upon perusal of the case record, it is also found that the dispute between 

the parties was out and out of civil nature and there is sufficient incriminating 

facts against the rest of the accused persons along with Saleh Ahmed and 

Sahibur Rahman whose names were particularly taken by the complainant as 

well as the other PWs. PW 1  also stated that when he reached the place of 

occurrence he saw the accused person Saleh Ahmed was sitting over the roof of 

his under construction house and was trying to cut and damage the thatched 

roof of the house with a Dao and the rest of the accused persons were cutting 

the bamboo accumulated for the said purpose and they also threatened him of 

dire consequences. When the police arrived at the place, all the accused persons 

left except Sahibur Rahman. He further stated that accused Sahibur Rahman had 

restrained the workers from constructing the said house and thereby the workers 
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left the work and went away. As such from the evidence of the PWs the guilt of 

all the accused person except Anowara Begum is found established against the 

alleged offence u/s-427/506, I.P.C. 

 

26. DECISION: Accordingly, the guilt of the accused persons except 

Anowara Begum who was just found pelting stones at the workers of the 

complainant are established beyond reasonable doubt under the alleged 

sections. 

 

27. Hence, I find sufficient evidence to hold the rest of the accused persons 

guilty under the alleged sections of law except Anowara Begum. Accordingly, the 

accused persons namely Saleh Ahmed, Dilwar Hussain, Manowar Hussain, 

Tajmahal Haque, Abdul Malek and Shahjmaal Haque are found guilty of the 

alleged offences. The prosecution has succeeded in proving its case beyond 

doubt under the alleged sections. 

 

28. In the light of the discussions and decisions arrived at in the foregoing 

pares, it is held that the prosecution has been able to prove the guilt of the 

accused persons except Anowara Begum under sec-447/427/506, IPC, as 

alleged, beyond reasonable doubt.  

 

Sentence Hearing: 

29. Heard the accused persons on the point of sentencing. They prayed for 

leniency. They prayed for mercy of the Court. 

 

30. The act committed by the accused persons are against rule of law 

prevailing in our society. As the accused persons had intentionally damaged the 

household construction materials accumulated by the complainant for 

construction of a new house and had also intimidated him and his family 

members of dire consequences and by such conduct, they had deliberately 

violated the law and by violating the law, the accused persons committed an 

offence which a civilized citizen would not do in the circumstances attending it.  

The accused persons are having their own family and they live in a civilized 
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society and the kind of act the accused persons have committed is highly 

reprehensible.  

 

31. Hence, the benefit of the Probation of Offenders act is not extended to 

the accused persons and hence their plea for mercy is rejected.  

 

32. The accused persons submitted that they have a whole lot of dependents 

at home. Moreover, this is their first crime. The prosecution has failed to show 

any criminal antecedent of the accused person.  

 

33. So, I decide to impose fine only upon the accused persons.  

 

34. The maximum punishment under Sec-447, IPC is imprisonment of 

either description for a term which may extend to three months, with fine or 

which may extend to five hundred rupees, or with both. 

 

35. The maximum punishment under Sec-427, IPC is imprisonment of 

either description for a term which may extend to two years, or with fine or with 

both. 

 

36. The maximum punishment under Sec-506, IPC is imprisonment of 

either description for a term which may extend to two years, or with fine or with 

both. 

 

O  R  D  E  R 

 

37. In the result, the prosecution is able to drive home the guilt of the 

accused persons, namely, Saleh Ahmed, Sahibur Rahman, Dilwar @ Dilo 

Hussain, Manowar Hussain, Tajmahal Haque, Abdul Malek and Shahjmaal Hoque 

beyond reasonable doubt u/s-447/427/506, I.P.C. Hence, the accused persons 

are convicted and accordingly sentenced to pay fine of Rs-500/-(Rupees Five 

hundred only) each u/s-447 of IPC, I/d to S.I. for 20 days. 
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38. The Accused is further sentenced to pay fine of Rs-3500/-(Rupees Three 

Thousand Five Hundred only) each u/s-427 of IPC i/d to S.I. for 6 months. 

 

39. The Accused is further sentenced to pay fine of Rs-500/-(Rupees Five 

Hundred only) each u/s-506, IPC i/d to S.I. for another 6 months. 

 

40. The fine amount, if realized is to be given to the complainant as 

compensation.   

 

41. The judgment is delivered in the open court, in presence of both the 

parties. It is written on separate sheet, sealed, signed and tagged to the C/R. 

 

42. Furnish a free copy of the judgment to the convicted persons forthwith. 

 

 

 Given in my hand and under the seal of this court on this 4th 

day of October, 2017 

 

   

 (Miss. Neha Saikia) 

Judicial Magistrate First Class, 

Sonitpur: Tezpur 
 

 

Dictated and corrected by me:- 
 
      

(Miss. Neha Saikia) 

Judicial Magistrate First Class, 

          Sonitpur: Tezpur 
 

 
 
Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Complainant  

CW 1: Md. Diluwar Hussain 

CW 2: Md. Muksed Ali 

CW 3: Md. Giasuddin 

CW 4: Md. Jamir Ali 

 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Complainant Exhibits: NIL 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

 

 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 

 


